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IMAGINE YOU ARE IN A COURTROOM. 

You are a member of the jury.

 The question the jury is asked to consider is: 

Are organ donors, who have been declared “dead,” 
certainly dead before their organs are removed? 

As all jurors are asked to do, keep an open mind. 

Please do not pre-judge the case.
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OPENING STATEMENT
There are good people who support organ donation 
after a diagnosis of “brain death” and good people 
who oppose it. It is not my purpose to judge anyone 
who has donated or received an organ. I have no 
doubt that you based your decision on the best 
information available to you at the time. If you have 
undergone organ transplantation and, as a result, 
your health has improved, I thank God for your 
current good health.

Nevertheless, if, after considering the evidence, 
you find that there is a reasonable doubt that organ 
donors are dead before their organs are removed, 
your verdict should be, “Err on the side of protecting 
their lives.”

This document does not address whether it’s safe for a healthy 
person to donate a paired organ or part of an organ for the welfare 
of a relative, friend, or stranger.
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EXHIBIT A: “BRAIN DEATH”
In 1968, an ad hoc committee met at Harvard. Their report 
begins: “Our primary purpose is to define irreversible coma as a new 
criterion for death …Obsolete criteria for the definition of death can 
lead to controversy in obtaining organs for transplantation.” That was 
the birth of “brain death.”

Notice that the committee’s purpose was not to determine if 
an irreversible coma is truly death. It was to establish “a new 
criterion for death” in order to accommodate the desire to acquire 
organs for transplantation.

Before organ transplantation was possible, physicians made every 
effort to judge the moment of death in the direction of protecting a 
living person from a death-dealing mistake. Cardiac and respiratory 
functions had irreversibly ceased—the body was cold, blue and stiff.

“Brain death” is declared while the patient has a beating heart 
because removal of vital organs must be done before they begin to 
deteriorate due to loss of circulation.

There are many different sets of diagnostic criteria that may be 
used to determine “brain death.” Therefore, a person declared 
“brain dead” in one hospital might be considered alive and receive 
potentially life-saving treatment in another hospital.
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ARE THEY REALLY DEAD?


Numerous accounts of patients who have recovered after 
a firm diagnosis of “brain death” demonstrate that “brain 

dead” patients are certainly not dead.


1. A person can be pronounced “brain dead” while he 

or she has a normal pulse, blood pressure, color and 
temperature. All signs of life.

2. “Brain dead” children grow.

3. “Brain dead” pregnant women have gestated and 
delivered healthy babies, and produced milk.

4. During the excision of organs, the donor is 
sometimes given paralyzing drugs to control muscle 
spasms; the heart rate increases and blood pressure 
shoots up. Dead people don’t move or react to pain.

5. A death certificate usually is not issued when "brain 
death" is declared, but only after removal of vital 
organs results in the termination of all signs of life.
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CONSIDER THESE CASES
Zack Dunlap, a 21-year-old Oklahoman, 
flipped over on his 4-Wheeler and suffered 
catastrophic brain injuries in November 
2007. Thirty-six hours after his accident, 
doctors at United Regional Healthcare 
System in Wichita Falls, Texas, declared 
him “brain dead.” Preparations to harvest 

his organs were underway when his cousin, a nurse, wanting 
to make certain, scraped his pocket knife along the bottom of 
Zack’s foot. Zack jerked his foot away. Just months later, Zack 
was walking and talking. He recalled hearing the doctor say he 
was dead and being “mad inside” but unable to move. 

Steven Thorpe, a British 17-year-old, 
suffered horrific injuries in a multi-car 
accident. Four doctors declared him 
“brain dead.” His family was asked to 
donate his organs. His parents sought a 
second opinion from a neurologist who 
detected faint brain waves. Seven weeks 

later, Steven was discharged from the hospital having made 
a near-full recovery. In 2013, at age 21, now an accountant 
trainee, he spoke to the media for the first time: “Hopefully (my 
experience) can help people see you should never give up. My 
father believed I was alive—and he was correct.”

Recoveries like these should make us wonder: How many potential 
organ donors are prematurely written off? Another concern is 
that young people, like Zach and Steven, have extremely desirable 
organs – young and healthy. There is often a rush to declare brain 
injured young people dead.
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Jahi McMath On December 9, 2013, 13-year-
old Jahi McMath suffered extensive bleeding 
and cardiac arrest following surgery 
to remove her tonsils and adenoids at 
Children’s Hospital Oakland (California). 
Subsequently, she was determined to be 
“brain dead.” Jahi’s family believed she was 

profoundly disabled, but not dead, and sought to have life support 
continued and the brain death diagnosis overturned.

Dr. Paul Byrne, a neonatologist who is a stalwart defender of life, 
stated in court documents that he witnessed Jahi moving in the 
hospital and that he considered her to be alive. Nevertheless, the 
family lost their court appeals. To make a long story short, Jahi 
was moved to New Jersey, the only state in the U.S. with a law 
allowing religious objection to a diagnosis of death based solely on 
neurological criteria. McMath’s attorney, Christopher Dolan, said, 
“There would have been no legal battle if Jahi had had her tonsils 
out in New Jersey.” [1]

After moving Jahi to New Jersey, Jahi’s mother lovingly cared for 
her until, on June 22, 2018, Jahi died from abdominal complications 
unrelated to her neurological condition.

MANY EXPERTS HAVE CHALLENGED 
THE CONCEPT OF “BRAIN DEATH.”

In 1998, Dr. D. Alan Shewmon, then Chief of Neurology, UCLA 
Medical Center, wrote,

“Until the turn of the decade, most people thought that "brain 
death" was a settled issue; it no longer is. An increasing number 
of experts have begun to re-examine critically and to reject 
various key underlying assumptions.”[2]

“In the early and mid-1980s I was a strong proponent of the 
notion that human death was essentially neurological in nature, 
that death of the entire brain was death of the person, … Since 
then, I have come to reject all brain-based formulations of 
death.” [3]
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From the start, Dr. Shewmon followed the case of Jahi McMath 
with great interest. In addition to personally examining her on 
December 2, 2014, he looked at both the family’s video evidence of 
Jahi’s voluntary movements on command and all medical evidence. 
Dr. Shewmon concluded, “I am convinced that, from early 2014, 
Jahi McMath was in a ‘minimally conscious state.’ Her case 
challenges the claimed infallibility of diagnostic criteria for brain 
death…” [4]

Robert D. Truog, M.D., and Franklin G. Miller, Ph.D., both 
heartily in favor of organ donation, wrote,

“The arguments about why [brain dead] patients should be 
considered dead have never been fully convincing. The definition 
of brain death requires the complete absence of all functions 
of the entire brain, yet many of these patients retain essential 
neurologic function, …” [5]

Truog’s and Miller’s solution? “Creation of exceptions to our 
homicide laws” to permit donation by patients who desire “to 
die in the manner of their own choosing.”[6] That is, to die as 
the direct result of organ donation. What is that? Euthanasia? 
Assisted Suicide? Murder?

[1] Dolan, Christopher, “McMath attorney: Jahi’s family aren’t fools; they deserve better than 
ignorant attacks,” Los Angeles Times, January 21, 2014.

[2] Shewmon, D. Alan, “Brainstem Death,” “Brain Death” and Death: A Critical Re-Evaluation 
of the Purported Equivalence,” Issues in Law & Medicine, Vol 14, No. 2, Fall 1998. https://
www.questia.com/library/journal/1G1-57564952/brainstem-death-brain-death-and-death-
a-critical

[3] Ibid

[4] Shewmon, D. Alan, “The Case of Jahi McMath: A Neurologist’s View,” The Hastings Center 
Report, December 25, 2018. https://onlinelibrary.wiley.com/doi/full/10.1002/hast.962

[5] Truog, Robert D. and Miller, Franklin G., “The Dead Donor Rule and Organ 
Transplantation,” New England Journal of Medicine 339.7, August 14, 2008.

[6] Truog, Robert D.; Miller, Franklin G.; Halpern, Scott D., “The Dead Donor Rule and the 
Future of Organ Donation,” New England Journal of Medicine, 1287-89, October 3, 2013.
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EXHIBIT B: “DONATION AFTER  
CIRCULATORY DEATH”

The high demand for healthy organs has led to new rules 
permitting “donation after circulatory death” (DCD).

DEADLY ATTITUDES

DCD donors are not “brain dead,” but are dependent on ventilators 
to live.

1. These donors are patients deemed “hopeless” in terms of 
predicted survival or perceived “quality of life.”

2. DCD links the so-called “right to die” with organ donation.

3. Disabled or sick people may be induced to do the “noble 
thing”—die in order to give “the gift of life.”

DEADLY PROCEDURE

The patient, if competent, or family agrees to the withdrawal of 
life-support and to a DNR order; then consents to organ donation. 
Here’s what happens:

1. The patient is taken to the operating room where the 
ventilator is withdrawn.

2. He or she is pronounced dead 75 seconds to 5 minutes after 
breathing stops and no pulse is detected.

3. The patient is quickly stripped of vital organs.

“Donation after circulatory death” used to be called “donation after 
cardiac death,” based on the falsehood that the hearts of “cardiac 
death” patients have irreversibly ceased to function—that is, their 
hearts are dead. If their hearts are transplanted and successfully 
function in recipients, how can their hearts be “dead?”

No one would consider a patient “dead” whose heart had arrested 
for 5 minutes or less—unless his organs are deemed more valuable 
than his life.
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EXHIBIT C: THE LAWS
UNIFORM ANATOMICAL GIFT ACT

Most Americans do not know about the changes to their state’s 
Anatomical Gift Act. In 2006, the Uniform Anatomical Gift Act was 
revised to allow patients who have never consented to be organ 
donors to be considered “prospective” donors. A “prospective 
donor” is any patient “at or near death” who has not explicitly 
refused to donate his organs. Most state laws have this language.

1. The patient may be subjected to potentially harmful 
measures done solely to preserve his organs for transplant 
or to determine if he is “brain dead.”

2. No consent is needed for these measures/tests.

3. Family members/agents may be left completely in the dark 
until they are told their loved one is “brain dead” and are 
asked to donate his organs.

You cannot simply revoke your previous intent to be a donor. 
The UAGA states: “A donor’s revocation of an anatomical gift…
is not a refusal and does not bar another person…from making an 
anatomical gift of the donor’s body or part…”

Enacted

States that have Enacted the Uniform Anatomical Gift Act

Source: Uniform Law Commission
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CLOSING STATEMENT

It has become an article of faith that a patient is dead when he is 
declared “dead” before removing his organs.

The facts are clear: The longer a medical team waits to procure the 
organs, the less likely the transplant will be successful. The more 
quickly they take the organs, the more likely is the risk of killing an 
innocent person. It’s a classic Catch-22.

Organ donation is a “sacred cow” that people are afraid to question 
or criticize. We must get over our fear of offending people. Of course, 
there is always the right place and time. But, if no place is the right 
place and the right time never comes, we can be sure that we are 
allowing fear of others’ opinions to get in the way of truth.

Well, Jury, what do you think? 
Should we err on the side of life?

The door to questions about the validity of “brain death” has 
been bolted shut by those who insist the case is closed. But the 
case is not closed. Increasing numbers of people are becoming 
leery of organ donation. The question of whether organ removal 
kills the donor cuts to the heart of the matter.
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MAKE A STATEMENT TO PROTECT YOURSELF
There is, in most states, a donor registry, but there is no registry 
for those who refuse to be donors. Therefore you must make a clear 
statement about your desires.

Since I strive to live my life in accord with my beliefs and principles:

1. I carry an “I REFUSE TO BE AN ORGAN DONOR” card at all 
times.

2. I also refuse to accept a vital organ from a donor who has been 
declared dead.

3. That said, my agent (named in my medical advance directive) 
has permission to donate tissues after he is certain I am dead. 
Tissues (such as bone, skin, tendons, cartilage, connective 
tissue, corneas, and heart valves) do not require continuous 
circulation of blood to remain useful for purposes of 
transplantation. Therefore, tissues may be taken up to several 
hours after death is certain.

DANGER: Are You Listed as an  
Organ Donor on your Driver’s License?

Organ Donor Stickers represent the “opt-in” system for organ 
donation. Today, the “stickers” are printed  on  a driver’s license or 
ID card. Even though we have been told that organ donation saves 
lives, there is abundant evidence that it endangers donors’ lives.

PLEASE USE THIS CARD⇢
In order to ensure that your beliefs and principles 
are respected, use  this card and fold it around your 
driver’s license or other ID card. 

We’ve also included an extra copy for you to give  
to a friend or family member.

Call 1-888-221-4256 for additional cards.
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IMAGINE YOU ARE IN A COURTROOM. 

You are a member of the jury.

 The question the jury is asked to consider is: 

Are organ donors, who have been declared “dead,” 
certainly dead before their organs are removed? 

As all jurors are asked to do, keep an open mind. 

Please do not pre-judge the case.
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